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STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

NORTHWEST UNI TED EDUCATORS

: Case 7
I nvol vi ng Certain Enpl oyes of : No. 39547 ME-220

: Deci sion No. 15794-D
AMERY SCHOOL DI STRI CT

Appear ances:
Melissa Cherney and M. Donna Weikert, Staff Counsel, Wsconsin
Educati on Association Council, 33 Nob Hill Road, P.O Box 8003,
Madi son, W 53708, appearing for NUE
Mul cahy & Werry, S.C., Attorneys at Law, by M. Rchard J. Ricci,
715 South Barstow, Suite 111, P.O Box 1030, Eau Cdaire, W
54702- 1030, appearing for the District.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

On Cctober 20, 1987 Northwest United Educators filed a petition
requesting the Wsconsin Enpl oynent Rel ations Commission to clarify an existing
bargaining unit by including the positions of Community Education Coordi nator
and Conputer/ Gfted and Tal ented Coordinator. The parties agreed to delay
hearing in the matter pending attenpts to resolve the matter. Hearing in the
matter was held in Arery, Wsconsin on March 1, 1988 before Douglas V. Knudson,
a nmenber of the Conmission's staff. A stenographic transcript of the hearing
was received on April 29, 1988. The parties agreed to delay the filing of
post-hearing briefs pending attenpts to resolve the matter. The parties filed
briefs by April 10, 1989. The Conmission, being full advised in the prem ses,
nmakes and i ssues the foll ow ng:

FI NDI NGS OF FACT

1. The Anery School District, herein the District, is a nunicipal
enpl oyer and has its principal offices at 115 North D ckey Avenue, Anery, W
54001.

2. Nort hwest United Educators, herein NUE, is a labor organization
and has its principal offices at 16 Wst John Street, R ce Lake, W 54868.

3. Pursuant to an election conducted by the Commi ssion, 1/ NUE was
certified as the bargaining representative of all classroom teachers, Qui dance
Counsel or, Nurse, Learning D sabilities Coordinator and non-supervisory Soci al
Wrkers in the enploy of Amery Joint School District No. 5, but excluding
nmanageri al, supervisory and confidential enployes and all other enpl oyes.

4. On Cctober 20, 1987 NUE filed a unit clarification petition with
t he Conmi ssion seeking the inclusion in the bargaining unit of the positions of
Comunity Education Coordi nator and Conputer/Gfted and Tal ented Coordinator.
The District, contrary to NUE contends that the position of Comunity
Educati on Coordinator is occupied by a managerial and supervisory enploye and
that the position of Conputer/Gfted and Tal ented Coordinator is occupied by a
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manageri al enpl oye.

5. Sharon Renmund has held the position of Comunity Education
Coordinator with the District since the position was created in July, 1984.
The purpose of the Community Education program is to provide educational
training, recreational, cultural and/or athletic progranms and services for
comunity menbers of all age groups, outside the regular curricular and extra
curricular school district programs for pupils. Thirty-one (31) such prograns
were offered in the 1986-87 school year. During the 1984-85 school year Renund
worked ten (10) hours per week to oversee the then existing program of classes
being offered in Amery through the Wsconsin |ndianhead Technical College,
herein WTC. In the 1985-86 school year she began working with the newy
created local Comunity Education Advisory Council conposed of <citizens
representing a cross section of the community. The Council assesses the needs
of the community and recommends prograns and activities to neet those needs.
Remund organized a series of three informational training sessions for the
Counci | menbers. Since then, the nunber of prograns offered locally through
W TC has been expanded, a program was devel oped whereby certain undergraduate
and graduate level college courses are taught in Amery through the University
of Wsconsin - River Falls, and, a program offering classes using community
resources has been initiated. During both the 1986-87 and 1987-88 school years
Remund has been enployed on a sixty percent (60% contract as conpared to a
full time teacher.

6. Wth respect to the WTC classes, after receiving input from the
Counci |, Renmund assenbles a list of potential classes to be offered in a given
senest er. Rermund then contacts potential instructors and sets tentative
schedules for the classes, following which she subnmts that information to
W TC. WTC prepares a panphlet, or flyer, to publicize those classes. | f
there are not sufficient enrollnments for a particular class, Remund will cancel
the class. She reviews fornms conpleted by students when a class is finished.
Based on those forns, she can decide not to use a particular instructor again.
Rermund collects sone class fees and forwards those to WTC In regards to
col l ege |l evel courses, Rermund advises the District's professional staff of the
avai |l abl e courses. If there is sufficient interest in sone of the courses,
Remund works with the UW- River Falls to schedule those courses to be taught
in Anrery. Rermund al so arranges for other comunity education prograns which
are not UW- R ver Falls or WTC cl asses. Remund sets both the fees for the
participants and sets salaries and executes contracts with the instructors whom
she enploys wthout the approval of anyone else. These prograns are
self-funding, i.e., the programis costs are covered by the participant's fees.
On at |east one occasion, Remund decided not to offer a course again, because
she was unhappy with the previous instructor's performance and she was unabl e
to find a replacenent instructor.

7. The 1987-88 budget for the Community Education program was
approxi mately $29,000, including Remund's salary and benefits. If Remund's
salary and benefits are excluded, then the 1987-88 program budget, prepared by
Remund, was approximately $2,700, which figure does not include the | ocal
sel f-fundi ng prograns. Wiil e Renmund does not have authority to exceed the
total budget, she does have the authority to nove noney between |ine accounts
in the budget, although she has never done so without first informng the
District's Administrator of such an intent.

8. Karen Marquardt has held the position of Conputer/Gfted and
Tal ented Coordi nator since the start of the 1987-88 school vyear. For several
years previously, she had taught third grade for the District. As part of her
current duties Marquardt teaches two daily seventh and eighth grade classes in
conputer literacy. As the computer coordinator Marquardt orders conputer
hardware and software, arranges equipnent naintenance and repair, purchases
equi pmrent, and oversees the conputer curricul um She reports to the District
Admi nistrator. Approximately three years ago, the then curricul um coordi nator,
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Patricia Gaves, worked with a committee of teachers to develop and initiate a
conputer curriculum Marquardt neets with various teachers to get their ideas
for improving the curriculum scheduling of classes and purchasing of
equi prent . Mar quardt then decides on what changes in class scheduling or
curriculum content should be nade and on what equi pnent shoul d be purchased.

For the 1987-88 school year following the recomendation of sone teachers,
Mar quardt determned that the seventh and eighth grade curriculum should be
changed by inserting Logowiter, which change she inplemented. The District's
Board had al |l ocated $35,000 for the purchase of conputer hardware for the 1987-
88 school year. Marquardt selected the hardware to be purchased and subnmitted
the necessary purchase orders to the District Administrator who approved the

purchase orders as submitted. In selecting the hardware, WMarquardt considered
certain changes in the conputer program which she had decided, with input from
the teachers, to inplenent. Those changes involved setting up a conputer

| aboratory with 15 Apple 11 conputers and printers in the elenentary school,
establishing a laboratory with 15 conputers in the high school business
departnent, and dismantling the conputer |aboratory in the math department with
those conputers being placed in classroons. Marquardt will neet with the
teachers to decide which classroonms will receive the conmputers. Marquardt al so
decided to order additional cards both to expand the menory of the conputers
and to allow for nmore printers to be hooked to the conputers. CQutside of funds
for the purchase of hardware, the conputer program budget has very limted
funds. Wien noney is needed for other purposes, Marquardt nust obtain those
funds from the budgets of the principals. In her capacity as the Gfted and
Tal ented (GAT) Coordinator, Marquardt works with the teaching staff to devel op
the curriculum and to assess students' needs. Mar quar dt seeks input from the
teaching staff, however, she has the responsibility to establish the curricul um
and activities for the talented and gifted program Mar quar dt  expanded the

program to include high school students for the 1987-88 school vyear. The
1987-88 program budget was established before Marquardt becane the Coordi nator.
She will be responsible for devel oping future budgets for the program The

1987- 88 program budget was approxi mately $2, 300.

9. Both Remund and Marquardt attend weekly neetings of the District's
adm nistrative team The other nmenbers of the admnistrative team are the
District Administrator, the three building principals, the assistant high
school principal, and the supervisory social worker. The administrative team
di scusses issues and develops policies to deal with those issues. Nor mal |y,
t he suggestions and concerns of the teaching staff have been considered by the
adm nistrative teamin establishing policies. Wen the team adopted a new form
for staff performance evaluations, it was the form devel oped by a teacher
conmmttee. Input fromthe teachers was a very inportant elenment in the uniform
attendance policy for students which the teaminplemented. Qher policies with
which the admnistration team has dealt include student absences to attend
athletic tournanents, student retention in grade, and staff ??inservice
progranms. There is an in-service committee of District teachers which subnmts
requests for in-service prograns to the admnistrative team The team decides
whet her or not the requests are appropriate. FEach nenber of the adm nistrative
team has equal input when the team acts on a policy. The District's Board of
Education is the only other policy nmaking body for the D strict.

10. Each departnment head, including Renund and Marquardt, subnits an
annual budget to the District Admnistrator. After the total dollar amount of
the departnment's budget is established, the departnent head can nove funds
between line itens without prior approval, as long as the total budget anount
is not exceeded.

11. Both Marquardt and Renund participate sufficiently in the
formul ation, determination and inplenentation of District policy and exercise
sufficient authority to conmt the District's resources so as to render them
manageri al enpl oyes.
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227. 49

Based on the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

That the positions of Conmputer/G fted and Tal ented Coordi nator, currently
occupied by Karen Marquardt, and Community Education Coordinator, currently
occupi ed by Sharon Rermund, are managerial, and therefore, Marquardt and Remund
are not nunici pal enployes within the neaning of Sec. 111.70(1)(i), Stats.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssion nmakes and issues the follow ng

ORDER CLARI FYI NG BARGAI NING UNI'T 2/

That the positions of Conputer/Gfted and Talented Coordinator and
Community Education Cooordi nator shall be, and hereby are, excluded from the
bargai ning unit described in Finding of Fact 3.

G ven under our hands and seal at the Gty
of Madison, Wsconsin this 4th day of
August, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the parties that a petition
for rehearing may be filed with the Commi ssion by followi ng the procedures set forth in Sec.
227.49 and that a petition for judicial review nam ng the Conm ssion as Respondent, may be filed
by follow ng the procedures set forth in Sec. 227.53, Stats.

Petitions for rehearing in contested cases. (1) A petition for rehearing shall not be
prerequisite for appeal or review. Any person aggrieved by a final order may, within 20 days
after service of the order, file a witten petition for rehearing which shall specify in detail
the grounds for the relief sought and supporting authorities. An agency may order a rehearing
on its own nmotion within 20 days after service of a final order. This subsection does not apply
tos. 17.025(3)(e). No agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

(Footnote two conti nued on page seven)

No. 15794-D



(Footnote two continued from page four)

Not e:

227.53Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.49. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of |aw of any such application for in the circuit court for
the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If all
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings may be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determine the venue for judicial review of the decision, and shall
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mmil, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nail to the Conmi ssion.
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AMERY SCHOCOL DI STRICT

MVEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT, CONCLUSI ON
OF LAWAND ORDER CLARI FYI NG BARGAI NING UNI T

POSI TI ON OF NUE

NUE argues that the two positions are not managerial or supervisory in
nature and, therefore, the occupants should be included in the bargaining unit.
The enployes attend the administrative team neetings primarily to serve as a
conduit for ideas fromthe teachers.

As the GAT Coordi nator, Marquardt works primarily with students and ot her
t eachers. Her duties as the Conputer Coordinator include responsibility for
i nstruction of conmputers in grades K-12 and devel opnent of the curriculumwth
other teachers, in addition to classroomteaching. Remund's authority to make
changes in the community education program does not constitute manageri al
aut hority.

The budgetary responsibilities of Renund and Marquadt are mnisterial and
routine. Al expenditures require approval by the admnistration. As of the
heari ng Marquardt had not prepared a budget. The conputer program funding is
derived fromthe principals budgets. The GAT budget is primarily based on the
previous year. Simlarly, Renmund designs her budget based on expenditures in
t he previous year.

The Community Education instructors hired by Remund rarely include
teachers enployed by the District. Remund does not evaluate those instructors
as District enployes. As the Comunity Education Coordinator, Remund prinmarily
is supervising an activity rather than enpl oyes.

POSI TI ON OF THE DI STRI CT

The District contends that the incunbents of both positions are

manageri al enpl oyes. Both enployes are nenbers of the adnministrative team

which is a nmajor policy-naking body of the District. In addition, both
enpl oyes exercise policy making authority on a departnmental |level, by
determining program content, including initiating and expanding program

offerings. Also, both enployes devel op, submit and nonitor budgets for their
respective prograns and have the authority to nake changes in budgetary fund
allocation without the approval of the District Administrator, as long as
annual total program expenditures do not exceed the total budget funds.

Marquardt, as the Conmputer Coordinator, selected and signed purchase
orders for $35,000 worth of conputer equipnent. Al though the teaching staff
may give input as to desired purchases, Marquardt deci des what purchases will
be nade.

Remund also functions as a supervisor through the selection of
instructors for the WTC and comunity education prograns, and the establishing
of instructor salaries and the executing of instructor contracts for the
comunity education program

DI SCUSSI ON

A two-fold analysis is wused to determine whether an enploye is
"managerial" within the nmeaning of the statute. The Comm ssion has held that a
managerial enploye is one who participates in the formulation, determnation
and inplenmentation of policy to a significant degree, or who possesses
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effective authority to commt the enployer's resources either by exercising the
authority to establish an original budget or to allocate funds for differing
program pur poses from such an original budget. 3/

Wth respect to policy involvenment, both Marquardt and Remund are menbers
of the District's admnistrative team As NUE notes, one of the functions of
the team nenbers is to serve as a conduit for the ideas, concerns and
suggestions fromthe teachers in relation to policies which the team considers.

For exanple, the change in the performance evaluation procedure was the
adoption of a new form devel oped by a teacher conmittee. Simlarly, teacher
input was an inportant elenent in developing the student attendance policy.
However, it was the admi nistrative team which determ ned that those, and other,
policies should be inplenented. Marquardt and Rermund participate in the
di scussion and adoption of policies. Those policies frequently have a
di strict-w de inpact.

Remund, in addition to her role on the admnistrative team has
denonstrated considerable authority in her capacity as the Comunity Education
Coordi nator, as evidenced by her expansion of the program beyond WTC courses,
to include both courses taught by UW- River Falls faculty and other comunity
i nterest courses taught by local individuals. While she works with an Advisory
Council, it is clear that she has been the noving force in the growh of the
pr ogram Remund's involvenent in the formulation, deternmination and
i mpl enentation of District policy is sufficient to find that she is a
manageri al enploye. Such a finding is further supported by Renund's authority
to establish the Community Education budget, albeit a relatively small dollar
amount, the ability to hire individuals w thout prior approval, the ability to
initiate community education prograns, and, the independent authority to set
the fees for such prograns. Since Remund is a nmanagerial enploye, it is
unnecessary to consider her supervisory status.

Marquardt, besides being a nenber of the administrative team is
responsi bl e for overseeing the GAT and conputer programs. She has utilized the
advice and assistance of other teachers in developing and expanding those
programs, especially in regards to the content of the prograns. Nonet hel ess,
Marquardt is responsible for the content and scope of both prograns. She
expanded the GAT program to include high school students. After neeting with
the teachers, she decided to set up a conputer lab at the elenentary school, to
set up a conputer lab in the high school business departnent, to dismantle a
conputer lab in the high school mathenatics area and nobve those conputers into
classroonms, to purchase additional cards both to expand the nmenory of the
conputers and to connect nobre printers to the conputers, and, to insert
Logowiter into the curriculum Such decisions significantly inpact on the
nature of the prograns provided to the students. 4/

Gven the foregoing, the Commission is satisfied that Mrquardt's
participation in the fornulation, determ nation and inplenentation of District
policies and her authority to commt the District's resources are sufficient to
render her a managerial enpl oye.

Dated at Madi son, Wsconsin this 4th day of August, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

Door County Courthouse, Dec. No. 24016-B (WERC, 8/88) M Iwaukee v. WERC, 71 Ws.2d 709 (1976);
Eau Claire County v. WERC, 122 Ws.2d 363 (Ct. App. 1986); Kewaunee County v. WERC, 141 Ws. 2d
347 (C. App. 1987).

Mar quar dt al so has consi derable input into budgetary matters affecting her prograns.
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By A. Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
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